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216 UNIVERSITY OF PENNSYLVANIA LAW REVIEW 

The court in one case 18 suggested that the decision of the 
Sanderson case should be modified, as to apply it under all circum- 
stances would result in a practical confiscation of the lower pro- 
prietor for the benefit of the upper; but it refuses to do so on the 
ground that the case which it is deciding does not necessitate any 
consideration of that case. In another case, 20 it is said, "The 
changed conditions brought about by the appellee have not resulted 
from the development and natural use and enjoyment of its own 
property, as was the case in Pa. Coal Co. v. Sanderson, 2 * the doc- 
trine of which case has never been and never ought to be extended 
beyond the limitations put upon it by its own facts." Somewhat to 
the same effect is the Superior Court 22 in its statement, "This case 
(Sanderson's case) is exceptional and rests entirely upon its own 
facts, and has been distinguished by the court which rendered it, 
from cases such as this in Hindson v. Markle." 23 

Not only have the later Pennsylvania cases thus taken away all 
authority from the Sanderson case beyond its own facts, but the 
courts of other States have criticized it and considered it to be weak 
as an authority even on its exact facts. 24 It can, therefore, be said 
with this most recent expression of our Supreme Court, that the 
decision no longer states any peculiar Pennsylvania rule as was inti- 
mated in an English case. 25 

N. I. S. G. 



Negligence — Unregistered Automobile on a Highway — In 
a recent Massachusetts case * the plaintiff, whose automobile was 
damaged by collision with defendant's on a public highway, was 
not permitted to recover, since he was operating his automobile in 
violation of a statute prohibiting the operation of unregistered 
automobiles. 

This decision simply follows the rule already established in 
that State, the courts of which have uniformly assumed that the 
plaintiff's unlawful act contributed to his injury ; while on the other 
hand, the courts of New York and some other States have just as 
consistently held that the plaintiff in such cases may recover, always 

"Robertson v. Coal Co., 172 Pa. 566 (1896). 

20 Sullivan v. Steel Co., 208 Pa. 540 (1904), at p. 549. 

21 Supra, n. 1. 

M Bricker v. Stone Co., 32 Super. Ct. 283 (1906). Residuum of B's 
quarrying and stone-crushing operations, cast into a stream on which B's 
works were situated, caused sediment to settle on A's lower mill dam and 
damaged A's mill. Held: B liable. 

23 Supra, n. 16. 

24 Straight v. Hover, 79 Ohio 263 (1909); Parker v. Woolen Co., 195 
Mass. 591 (1907). 

25 Young v. Distilling Co. (Eng. 1893), A. C. 691. 
1 Holden v. McGillicuddy, 102 N. E. Rep. 923 (Mass. 1913). 
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giving as among the controlling reasons that the illegal act did not 
contribute to the injury. Since such opposite results have been 
reached while proceeding upon the same premises, there must be a 
fallacy somewhere in the reasoning. It seems to be in the Massa- 
chusetts rule, in the assumption that a mere concurrence of the 
illegal act with the accident in point of time is to be treated as a 
concurring cause of the injury, which it is not, but rather merely a 
condition or incident. 2 This distinction is clearly brought out in 
cases where the violation of the Sunday law has been urged as a 
defence to actions for personal injuries. The rule established by 
preponderance of authority and the trend of later decisions is, that 
it is not a defence, for such violation is not the efficient or prox- 
imate cause of the injury nor is it an essential element of the cause 
of action, the time of the injury not being the foundation of the 
action, but only an incident to the efficient cause of the injury. 3 
Lord Mansfield is quoted i as saying : "Ex dolo malo non oritur actio" 
— no court will lend its aid to a man who founds his cause of action 
upon an immoral or illegal act. In such a case as the one in ques- 
tion the plaintiff does not base his cause of action upon his illegal 
act, but upon an injury caused by the negligent act of another. It 
is true plaintiff's illegal act was an incident or condition existing 
at the time, but it did not contribute directly to his injury. 

It is argued in the cases not allowing recovery that such per- 
son, if he had not been so traveling or laboring in violation of the 
law, would not have received the injury, and he therefore contrib- 
utes to the injury by such act. The validity of this reasoning de- 
pends on the validity of the assumption that the acts constituting the 
violation of the statute are a contributory or concurring cause of the 
injury. 5 The text-writers seem to be agreed, it is true, that the 
general rule is that, if the person injured was at the time he received 
the injury doing some act in violation of a statute or ordinance, he 
cannot recover, if such violation contributed to his injury. 6 But 
before the illegal act or omission can be held contributory negli- 
gence, it must appear that such act or omission was a proximate 
cause of the injury. The mere collateral wrong-doing of the plain- 
tiff should not, of itself, defeat his recovery, unless it has some 
causal connection with it and is in some way a concurrent cause of 
the accident. 7 

"Tackett v. Taylor Co., 123 Iowa 149 (1904); Magar v. Hammond, 54 
N. Y. App. Div. 532 (1900). 

3 See note to Hughes v. Atlantic Steel Co., 36 L. R. A. (N. S.) 547. 

4 Roller v. Murray, 112 Va. 780, 783 (191 1). 
'Baldwin v. Barney, 12 R. I. 392 (1879). 

"Cooky's Torts (3d Ed.) Vol. 1, p. 274; Shearman & Redfield's Negli- 
must have been such as to have caused, or helped to cause the injury 
gence (5th Ed.) Vol. 1, §104. 

' Beach's Contributory Neg., §47 ; Hoffman v. Union Ferry Co., 68 N. Y. 
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To make good the defence it must appear that a relation existed 
between the act or violation of law on the part of the plaintiff, and 
the injury or accident of which he complains. And that relation 
or accident, not in any remote or speculative sense, but in the nat- 
ural and ordinary course of events, as one event is known to precede 
or follow another. 8 The ingenuous argument advanced, where 
plaintiff was exceeding speed limit, that inasmuch as it was the 
excessive speed which brought the car to the place of the accident 
at the moment of the accident, that speed was the immediate cause 
of the plaintiff's injury, is somewhat sophistical. It was the merest 
chance and a thing which no foresight could have predicted. 9 

In Massachusetts the operation of the unregistered automobile 
is deemed to be unlawful in every feature and aspect of it. In using 
the highway the machine is an outlaw. The operator is guilty of 
conduct which is permeated in every part by his disobedience of the 
law and which directly contributes to the injury. 10 In Dudley v. 
Northampton Street R. Co., 11 it was said that if the plaintiff simply 
was driving his vehicle on a public way in a manner forbidden by 
law or without appliances required by law and received injuries 
which resulted solely from the negligence .of another, he should 
not be barred of recovery by the mere fact of his own violation of 
the law. But where the statute expressly provides that no auto- 
mobile shall be operated upon any public highway unless registered, 
that shows, the court said, that the legislation intended to outlaw 
them, and to give them as to persons lawfully using the highway, no 
other rights than that of being exempt from reckless, wanton, or 
wilful injury. 

The same distinction was recognized in a Connecticut case, 12 
where the statute imposed an obligation upon plaintiff to register his 
automobile and for its violation prescribed a penalty, but contained 
no prohibition against using an unregistered machine upon the high- 
ways. The court held that the plaintiff's right of action is not taken 
away because at the time his injuries were sustained, he was dis- 
obeying a statute law, which in no way contributed to the accident. 
That this distinction is not sound it shown by Atlantic Coast Line 
R. Co. v. Weir, 1 * where the court, in dealing with a -statute similar 



385 (1877) ; Lockbridge v. Minneapolis & St. L. R. R. Co., 140 N. W. Rep. 
(la. 1913). 

8 Sutton v. Town of Wauwatosa, 29 Wis. 21 (1871). 

'Berry v. Sugar Notch Borough, 191 Pa. 345 (1809). 

"Chase v. N. Y., etc., R. Co., 208 Mass. 137 (1911); this language was 
quoted and rule reaffirmed in Bourne v. Whitman, 209 Mass. 155 (1911). 
In Feley v. City of Melrose, 205 Mass. 329 (1910), it was held that the 
passengers riding in such a car were trespassers, even though they were 
not aware of the fact that the car was unregistered. 

11 202 Mass. 443 (1909). 

"Hemming v. New Haven, 74 Atl. Rep. 892 (Conn. 1910). 

"58 So. Rep. 641 (Fla. 1912). 
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to the one in our principal case, said that since it did not expressly 
or impliedly provide that there shall be no recovery for a negligent 
injury to an unlicensed motor vehicle being operated on the public 
highway, a recovery may be had under the principles of common 
law. In doing an unlawful act a person is not denied the rights 
and protection accorded by the law; he is never thrown by the law 
upon the mercy of others. 14 

However, the court in the last-mentioned case said the license 
feature of the statute was a revenue measure only, since there was 
no provision for examination to test the vehicles' efficiency. On the 
other hand, the Massachusetts statute contains such provisions mani- 
festly intended as precautions to be observed for the safety of other 
persons upon the highway, and, perhaps, upon this ground the re- 
sults there reached may be justified. 

The New York court 13 sets forth that the Sunday law exhausts 
itself in the penalty prescribed, and that to give it further effect by 
forfeiting the plaintiff's right of action would be in effect adding to 
the penalty. To a certain extent this is true, namely, where the 
plaintiff has not contributed to his injury. It is only upon the as- 
sumption that the plaintiff's illegal act does not contribute to his 
injury that you can add to the penalty by denying a right of action 
for the injury. Surely one must have a right of action before he 
can forfeit it. He cannot lose what he never had in fact or in right. 
Where his illegal act does contribute to his injury, he has no right of 
action whatever, and by so holding nothing whatever is added to the 
prescribed penalty. Probably it is for this reason the Massachu- 
setts statute does not expressly provide that a right of action shall 
be denied the violator thereof. 

S. L. M. 

"Cooky's Torts (3d Ed.), p. 273; In Ches., etc., R. Co. v. Jennings, 08 
Va. 70 (1900), it is said not to be contributory negligence per se for the 
injured party at the time of the injury to be engaged in a violation of law. 
Such violation does not put him out of the protection of the law, nor at the 
mercy of others. But if such violation contributed to his injury, he cannot 
recover therefor. 

"Platz v. City of Cohoes, 89 N. Y. 219 (1882). 



